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BEST PRACTICES FOR
COMPLIANCE WITH THE
NEW INTERIM RULE
THAT RETROACTIVELY
AFFECTS DEPARTING

DOD PERSONNEL

ACCEPTING EMPLOYMENT,

CONSULTING OFFERS, OR
RECEIVING COMPENSATION
FROM GOVERNMENT

CONTRACTORS

Contract Management | May 2009 67




68

n }anua’zy 15, 2009, the iZ)e/oa’ztment 0][ :bej[ense ( ION) )
issued an interim wle that will affect how DOD contractors
may ntte and compensate depaiting ot formex oifictals. _Jt s no

[0nge9z simp/y a “gc)oc[ idea” o %est practice ’ ][095 an outgowng ot fo’zme’z—
DOD oﬂcia[ to seek guio[ance ﬁam an ethics counselon Aefo’ze accepting

emp[oyment, consu/ting oﬁ[e’zs, 0% tecelving compensation ﬁom DOD
COI/lt’ZaCtO’ZS—][O’Z some mi/ita’zy ﬂag—’zank Oﬁce’zs and senior DOD

civi/ian Oﬁcials, it ts now a requirement. DOD contractors W/w vecrult

these 0/%0[01[5, but ][ai/eol to time/y tequest an ethics counselot optnion

/ette’z, Wi[[ ée suéject to ac[ve’zse cont’zactua[ 01 ac/ministmtive actions,

up to and inc[uding SUSpenston ot debarment. W]o%eove’z, the new wule is

zetroacte to d{)cmua’zy 28, 2008.

The new rule, implemented in the Defense
Federal Acquisition Regulation Supplement
(DFARS), pursuant to Sec. 847 of the Na-

tional Defense Authorization Act for Fiscal

Year 2008, applies to “covered DOD officials”

only. This term encompasses DOD personnel
who leave or left federal service on or after
January 28, 2008, and who meet either of
the following two service criteria:

1| They served:

= In a position in Executive Sched-
ule under Subchapter Il of Chapter
53 of Title 5 of the U.S. Code
(Presidential Appointees);

In a position in Executive Sched-
ule under Subchapter VIII of Chap-
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ter 53 of Title 5 of the U.S. Code
(Senior Executive Service); or

In a general or flag officer position
in the pay grade of O-7 or higher
and they participated personally
and substantially in an acquisition
as defined in Title 41 of the U.S.
Code with a value in excess of $10
million, or they served in one of
several specified positions, such
as source selection authority; or

2| They served in one of several specified
positions, including program manager,
contracting officer, source selection
authority, or source selection evalua-
tion board member, for a contract with
a value in excess of $10 million.

Pursuant to the new rule, if these cov-
ered DOD officials, within two years after
leaving DOD service, expect to receive
compensation from a DOD contractor, they
must first request a written opinion from
the appropriate DOD ethics counselor. The
opinion letter must advise the covered DOD
official of any post-employment restric-
tions on activities that the official may
undertake on behalf of a contractor. DOD
contractors, under a change to DFARS
252.203-7000, promulgated with this
change, are charged with policing compli-
ance with this new rule and must ensure
that the covered DOD officials they recruit
comply with this new provision. DOD
contractors are prohibited from compen-
sating a covered DOD official without first
verifying that the official requested and



NOT SO FASTIWHAT GOVERNMENT CONTRACTORS MUST KNOW BEFORE HIRING FORMER DOD OFFICIALS

received a written opinion letter from the
appropriate ethics counselor, or properly
requested an opinion letter at least 30 days
prior to receiving compensation. A knowing
failure to do so is now specifically desig-
nated as a basis to subject the contractor
to suspension or debarment. In addition,
the contractor also risks rescission of a
contract or cancellation of a procurement
if the new clause is violated.

Because of the retroactive nature of the
change, DOD contractors must quickly
assess whether any recruitments in the
last year may require immediate action

to comply with the new regulation. The
Federal Register notice announcing the
change indicated that it “should involve
minimal effort on the part of a contractor.”
However, we advise against taking such

a minimalist approach to this important
new requirement. Rather, in assessing
compliance with the change in regard to
any specific hiring action, there are several
best practices that DOD contractors should
consider. These best practices are outlined
as follows.

Make sure the ethics opinion

is prepared by an actual DOD

ethics counselor.

Not all DOD lawyers are trained and official-
ly designated to serve as ethics counselors
and issue ethics opinions of this kind. Only
lawyers appointed in writing by the depart-
mental Designated Agency Ethics Official
(DAEQ) are entitled to issue ethics opinions
on which employees and contractors may
rely. An opinion issued by someone who

is not an ethics counselor will not comply
with the regulation, and will not protect the
contractor or the former DOD official.

Obtain the entire ethics opinion file.
Make sure that you have all of the docu-
ments related to the ethics opinion, includ-
ing all documents and information submit-
ted by the employee along with the request.
This will make a timely, complete and
reliable review of the opinion possible.

Review, if feasible, the ethics opinion
request before it goes in to the
ethics counselor.

A properly documented and framed ethics
opinion request can be answered much more
quickly, and the ultimate opinion can be
relied on more confidently. As the contractor
has an important stake in the opinion, it is
not unreasonable to seek involvement in the
application process at an early stage.

Review the substance of the ethics
opinion and seek clarification where
appropriate.

Contractors are entitled to rely on ethics
opinions properly issued by DOD ethics coun-
selors, and will be protected in most cases
from adverse administrative actions if the
ethics opinion ultimately turns out to be in-
correct. That being said, however, it would
be difficult to argue that the contractor rea-
sonably relied on an ethics opinion that was
obviously flawed or erroneous. For example,
if the opinion is issued on the basis of mate-
rial factual assertions that the contractor
knew or should have known were inaccurate
or incomplete, or if it is clear that the ethics
counselor missed or misconstrued a mate-
rial fact, reliance on that opinion letter may
be unreasonable, and the contractor would
likely not be protected. Contractor due
diligence could also extend to a requirement
that opinions that are ‘obviously’ erroneous,
from a legal standpoint, be clarified before
completing the hiring action. For these
reasons, contractors should not simply take
an ethics opinion at face value.

Involve legal counsel early in

the recruitment of any covered
DOD official.

The ethics opinion process runs smoothly
most of the time, but when it goes wrong the
consequences can be catastrophic. Thus, for
the relatively few important recruiting actions
involving covered DOD officials, legal depart-
ment involvement, throughout the process,
isa must. DOD has materially increased the
formal burden on contractors who recruit
employees and consultants from among DOD
ranks. In a time of considerable personnel
churning within the Defense establishment,

the opportunities for misunderstanding, error,
and (rarely) actual malfeasance in the hiring of
senior DOD officials are many, and the chances
of detection in the current ethical and compli-
ance culture are high. Contractors who have
or are considering such recruitments should
check to make sure that their hiring processes
are adequate to the new challenges posed
by this significant change. cMm
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