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Just before Christmas, the California Department of 
Resources Recycling and Recovery (CalRecycle) 
rejected a plan submitted by the industry-sponsored 
Carpet America Recovery Effort (CARE) to extend 
the state’s existing California Carpet Stewardship 
Plan after it expired on December 31, 2016. The plan 
is intended to assure continued compliance with the 
state’s used synthetic carpet stewardship statute, 
generally referred to as AB 2398.1 

Most state product stewardship laws impose on 
“manufacturers” the responsibility to both manage and 
pay for end-of-life diversion and recycling programs. 
But AB 2398 provides that programs will be financed 
with a “visible fee” imposed on retail customers, leaving 
“only” program promotion and implementation. Many in 
business have seen this approach as to manufacturers 
reasonable and acceptable. The ongoing California 
experience suggests otherwise. 

The rejection triggered a four-month period for a new 
plan to be developed and approved. At the same time, 

CalRecycle signaled that it might initiate enforcement 
action against carpet manufacturers for the failure of its 
existing plan to meet the requirements of the currently-
approved plan. More on that below, at the end of this 
article. First, however, some background and a review 
of what the carpet industry faces today. 

AB 2398 and its Requirements

AB 2398 was enacted in 2010. It aimed to “increase 
the amount of postconsumer carpet that is diverted 
from landfills and recycled into secondary products” by 
“working to the extent feasible with the carpet industry 
and related reclamation entities.”2 

AB 2398 required that carpet manufacturers 
establish stewardship programs that would increase 
recycling, recyclability, and diversion of synthetic 
carpet (nylon, PET, etc.) by “incentivizing the 
market growth of secondary products made from 
postconsumer carpet,”3 complying “with [California’s] 
solid waste management hierarchy,”4 and providing 
education and outreach to “consumers, commercial 
building owners, carpet installation contractors, and 
retailers,” among other things5.

Manufacturers' plans were to “demonstrate to the 
department that [they had] achieved continuous 
meaningful improvement in the rates of recycling 
and diversion of postconsumer carpet subject to its 
stewardship plan and in meeting the other goals 
included in the organization plan . . . .”6 This was to 
be done “to the extent feasible based on available 
technology and information” while at the same time “not 
[creating] an unfair advantage in the marketplace.”7 

California Carpet Experience Shows “Visible Fees” 
May Not Be the Product Stewardship Panacea
By David B. Weinberg

ALSO IN THIS ISSUE

2 FDA and CPSC Turn Attention to 
Lithium Batteries 

4 What Happens to 500 Billion Electronic 
Internet “Things”?

6 What if Congress Doesn’t Overturn or 
the Administration Withdraw EPA’s 
New Chemical Risk Management 
Program Rule Amendments?

continued on page 8

http://www.wileyrein.com/newsroom-newsletters-item-California-Carpet-Experience-Shows-Visible-Fees-May-Not-Be-the-Product-Stewardship-Panacea.html


Page  2Product Stewardship Sustainability Report©2017 Wiley Rein LLP

FDA and CPSC Turn Attention to Lithium 
Batteries
By Roger H. Miksad

As 2017 begins, the two key federal agencies with 
product safety mandates—the Consumer Products 
Safety Commission (CPSC) and the U.S. Food and 
Drug Administration (FDA)—have focused their 
attention on lithium battery-related concerns. While the 
CPSC has the potential to regulate a larger range of 
products, both of these agencies have the authority to 
impose safety requirements on the manufacturers and 
distributors of the products within their jurisdiction.

CPSC Launches Broad-Based Investigation

In October 2016, the CPSC Commissioners 
unanimously directed the agency to undertake an 
investigation of what Chairman Kaye called the 
“emerging and ongoing hazards associated with 
high energy density batteries,” including lithium ion. 
This investigation has significant implications for 
manufacturers, distributors, and retailers of both lithium 
ion batteries and the products powered by those 
batteries.

This action was spurred in no small part by the ongoing 
publicity surrounding the recall of Samsung’s Galaxy 
Note 7 mobile phone. But the agency has a long 
history of dealing with defective lithium ion batteries. 
Among other things, CPSC led the intra-government 
investigation and recall of hoverboard self-balancing 
scooters in the 2015 holiday season. 

In situations like this, CPSC staff typically conducts 
some form of review and drafts a report that 
summarizes the issues, outlines potential CPSC 
responses, and recommends some of them. And 
CPSC’s active involvement in lithium ion battery and 
related product recalls in recent years has created at 
the agency a relatively deep pool of in-house expertise 
on failure modes and related issues. But CPSC staff 
likely will still seek support and input from the public. 
There is also little doubt that third party certification 
organizations will actively promote CPSC endorsement 
of their standards as a solution.

The next steps recommended by the staff could lead 
to the imposition of labeling and other regulatory 

requirements (e.g., testing) on some or all battery-
powered consumer products and/or their packaging—
including products that do not currently bear mandatory 
warning labeling, such as mobile phones. 

If CPSC concludes that additional regulation is 
warranted, the agency is likely to choose one or 
more of three means of imposing new regulatory 
requirements: (i) formal adoption as rules of 
enforceable regulatory standards; (ii) formal 
identification in rules of product characteristics that 
it deems create substantial product hazards; or (iii) 
informal issuance of guidance stating the agency’s 
position on the appropriateness of certain voluntary 
standards (including recommended changes to those 
standards).

First, the agency could establish a “consumer product 
safety rule” adopting a formal standard for lithium 
ion products under Section 7(a) of the Consumer 
Product Safety Act (CPSA).1 This type of rule sets 
forth minimum requirements that a product must 
meet in order to be deemed not to pose a “substantial 
product hazard.” As part of those requirements, CPSC 
has frequently mandated compliance with a specific 
industry standard or standards (e.g., UL, ANSI, IEC), 
but it also can create wholly new regulatory elements.  

Under Section 14(a) of the CPSA,2 any product for 
which an applicable consumer product safety rule 
exists must be certified and tested to meet that rule’s 
requirements. If the rule incorporates by reference an 
otherwise “voluntary” industry standard, compliance 
with that standard is no longer voluntary. 

Second, the agency might make a determination by 
rulemaking under Section 15(j)3 that certain product 
characteristics, or the lack thereof (such as compliance 
with a voluntary standard or failure to include some 
safety components) pose a “substantial product 
hazard.” If CPSC does so, a noncompliant product 
would almost certainly be found by a court to be unsafe 
for consumers, and therefore illegal to distribute or sell. 
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In theory, a Section 15(j) rule differs from a consumer 
product safety rule in that, among other things, a 
Section 15(j) rule does not expressly require testing 
and certification against the voluntary standard 
referenced. In practice, however, for prudent 
companies there is little practical difference between 
the two types of rules. A Section 15(j) rule is, like a 
consumer product safety rule, enforceable by CPSC 
even without a product failure. And it sets a standard 
likely to be relied upon by courts hearing personal 
injury or product liability claims tort cases.  

From CPSC’s perspective, the primary real-world 
difference between a Section 7 and a Section 15(j) rule 
is that CPSC has proven able to promulgate Section 
15(j) rules far more quickly than a Section 7 rule.

But there is a third approach that enables CPSC to 
move even more quickly: the agency can simply use 
its “bully pulpit” authority to promote compliance with 
a voluntary standard. In the past, CPSC has issued 
statements explaining that it believes a particular 
“voluntary” standard represents the minimum needed 
to not pose a substantial product hazard. While this 
sort of “guidance” is not directly enforceable by CPSC, 
they are taken seriously by prudent companies. In a 
pertinent example, CPSC recently used this method to 
urge the adoption of a new UL standard for hoverboard 
scooters containing lithium ion batteries. In that case, 
CPSC sent an open letter to retailers stating that 
CPSC believed that no hoverboard was safe unless it 
complied with the UL standard. This letter effectively 
resulted in a ban on the products, without any 
rulemaking proceeding. 

As part of its reliance on voluntary industry standards, 
CPSC can also promote changes to those standards. 
CPSC already is a participant in several organizations 
that draft product safety standards. It can and does 
promote changes the agency believes should be 
included in the standard. While the CSPC technically 
has no more control over those bodies than any other 
participant, their regulatory authority provides them with 
a leadership role when they bring proposed changes 
to the table. Recent public statements by CPSC 
leadership and staff suggest that the agency may 
already have some changes in mind, and may redouble 
its attention to promoting changes within the voluntary 
standards.

FDA Focuses on Medical Carts and E-Cigarettes

Like the CPSC, the FDA has recently voiced concerns 
over the use of lithium batteries in both high-powered 
medical carts and e-cigarettes. However, FDA has not 
yet indicated whether it is going to prioritize the issue in 
the same manner as CPSC.

On December 27, 2016, the FDA issued a letter to 
“Health Care Facility Administrators and Professionals” 
advising them of reported incidents involving mobile 
medical carts powered by both lithium ion and lead 
batteries. Mobile medical carts powered by these 
batteries include, but are not limited to, crash carts, 
mobile workstations, and medication dispensing carts. 

According to the FDA, it received 12 incident reports 
between January 2013 and July 2016. These reports 
included overheating, smoke, explosion, and fire. While 
there were no reported injuries, one event did require 
the evacuation of patients and staff. 

The FDA letter included recommendations on how 
to mitigate potential risks with an emphasis on 
preventative maintenance, what to do in the case of a 
fire and, generally, inspection, storage and charging 
procedures for such carts.

Shortly thereafter, on January 4, 2017, the FDA’s 
Center for Tobacco Products (CTP) announced that 
it will host a public workshop focused on the lithium 
battery hazards presented by e-cigarettes, part of 
a broader category of products that the FDA terms 
Electronic Nicotine Delivery Systems (ENDSs). FDA’s 
announcement states that the workshop is a response 
to recent reports of battery-related incidents such as 
exploding batteries. The workshop will give CTP an 
opportunity to hear from stakeholders and the public 
about ENDS battery safety. Other issues will include 
how safety hazards are and will be communicated to 
consumers and the general public. The FDA also will 
be opening a public docket to solicit comments from 
the public.  

While FDA currently does not appear to be as far 
along as CSPC in its evaluation of potential regulatory 
responses, the FDA potentially wields greater power 
due to the pre-market approval required for many FDA-
regulated products including ENDSs. That pre-market 
approval may provide the FDA with a rapid opportunity 

FDA and CPSC Turn Attention to Lithium Batteries  continued from page 2
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to force design changes on manufacturers seeking to 
bring new products to market without the need to wait 
for the development of new voluntary standards or 
the promulgation of new regulations. Manufacturers of 
batteries intended for use in FDA-regulated products 
may well face mandatory changes far sooner than 
manufacturers of CPSC-regulated products.  ■

For more information, please contact:

Roger H. Miksad
     202.719.7193

   rmiksad@wileyrein.com

1 15 U.S.C. § 2056(a). 
2 15 U.S.C. § 2063(a).
3 15 U.S.C. § 2064(j).
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What Happens to 500 Billion Electronic 
Internet “Things”?
By Joseph S. Kakesh

Introduction

Much attention has been paid to the “Internet” part of 
the Internet of Things (IoT). Concerns about privacy 
and cybersecurity have been paramount because 
of increased opportunities for surveillance and data 
gathering. Less focus has been paid to the “things” that 
make up the IoT. 

There may be as many as 500 billion of these 
“things” by 2030. And the electronics industry should 
keep in mind that, while many regulators are looking 
at security issues related to IoT devices at “end 
of life,” others may see IoT as an environmental 
challenge as well.

As electronic devices have proliferated, many 
states have passed e-waste product stewardship 
laws. These typically place on “manufacturers” of 
electronic devices the obligation to ensure that the 
devices are properly managed at their end of life 
and, where feasible, diverted from the waste stream 
for recycling, reclamation, or reuse. 

We should not expect responses to the growing IoT 
to be any different. IoT manufacturers, distributors, 
and retailers thus should consider how to approach 
likely state and federal interest in expanding current 
end-of-life e-waste product stewardship laws to 
encompass a wider range of IoT products. 

What are Product Stewardship Statutes?

E-waste product stewardship statutes exist in 25
states and the District of Columbia. They govern a
wide range of electronic devices, including many
devices that have network connectivity. The principle
behind them typically is that manufacturers and others
involved in the supply, distribution, and use of such
products should to some degree be held responsible
for ensuring that the products are managed responsibly
at the end of their useful life, rather than be allowed
to shift that responsibility to local and state waste
management authorities.

The concerns driving state e-waste product 
stewardship laws are threefold: (1) potential 
environmental harms caused by release of electronic 
device materials into the environment; (2) the potential 
commercial value of e-waste upon recovery, recycling, 
and reuse of valuable commodities; and (3) landfill 
capacity issues and municipal waste handling costs 
created by disposed of electronic devices that are bulky 
and difficult to handle. Many would argue that the third 
has become predominant. 

How will E-Waste Statues Affect IoT?

Each concern identified for e-waste generally is 
potentially applicable to IoT devices.

continued on page 5
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First, IoT products are manufactured from the same 
potentially hazardous materials or rare commodities 
as many non-networked electronic devices, so the 
environmental concerns behind existing e-waste 
legislation may lead some to call for expanding the 
coverage of their e-waste laws to include more IoT 
products.

Second, as with many other electronic devices, 
IoT devices likely contain commodities that have 
commercial value. Such commodities may be difficult to 
recover, but as the number of IoT devices proliferates, 
the demand for such commodities may increase to a 
degree that supports innovation and improvement in 
recycling and recovery technology.

Finally, landfill and solid waste collection and 
processing concerns may drive states to aggressive 
regulation of IoT devices as the devices proliferate 
among consumers and businesses alike. Such 
concerns, along with human health and safety 
concerns, drove states to implement product 
stewardship laws for bulky cathode-ray tube (CRT) 
televisions and monitors beginning in the 2000s. 
Those laws have since expanded to cover many 
other products. Because the size of IoT products 
can vary widely, from tiny microchips to data centers 
“wired electronics and otherwise for the Internet,” the 
capacity and handling concerns for these products 

at the end of their useful life could be especially 
acute as volumes rise.

In addition, as a wider variety of material components 
enter the e-waste stream, the complexity of sorting 
processes necessary to deal with them will likely 
increase. This will in turn increase management costs 
and burdens on state and local governments and those 
businesses already subject to mandates to collect 
and handle other products, who likely will be receiving 
some volume of these materials along with whatever 
they are obligated to collect. Some of them may 
press for expanding the base of companies paying for 
stewardship services.

In sum, not all of the interesting regulatory concerns 
related to IoT are “in the cloud.” Manufacturers, 
distributors, and retailers of IoT technology should 
keep an eye on how the proliferation of IoT technology 
affects regulators’ concerns about what happens when 
the products that support IoT connectivity are no longer 
being used.  ■

For more information, please contact:

Joseph S. Kakesh
     202.719.7435

   jkakesh@wileyrein.com

What Happens to 500 Billion Electronic Internet “Things”?  continued from page 4
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What if Congress Doesn’t Overturn or the 
Administration Withdraw EPA’s New Chemical 
Risk Management Program Rule Amendments?
By Saskia Mooney

On December 21, 2016, U.S. Environmental Protection 
Agency (EPA) Administrator Gina McCarthy signed a 
final rule to amend the Agency’s longstanding Clean 
Air Act (CAA) Section 112(r) chemical “Accidental 
Release Prevention” regulations—also known as the 
“Risk Management Program” regulations.1 The fate of 
this rule, applicable to numerous chemicals, is 
uncertain. It is scheduled to be published in the 
Federal Register before President Obama leaves 
office, but will not take effect until two months later, 
and has been targeted for early attention and likely 
vacating by Congress or the new Administration on its 
own. 

But, if the RMP amendments survive, what will they 
mean? 

The Risk Management Program rules were first 
adopted in 1996 to establish systems to reduce 
the likelihood or severity of accidental releases of 
listed dangerous chemicals and thus protect the 
safety of facility employees, emergency responders, 
and the public. However, in August 2013—a few 
months after a devastating and highly publicized 
explosion occurred at a fertilizer facility in West Texas
—President Obama ordered EPA to take steps to 
strengthen the rules.2 These amendments are the 
result.3 

The base regulations target stationary sources 
(facilities) that hold specific “regulated” substances in 
excess of threshold quantities that vary by chemical 
(e.g., 500 lbs., 10,000 lbs., etc.). The regulated 
substances include many widely used chemicals such 
as butane, hydrogen, propane, and methane as well 
as specialty and industrial-use chemicals. 

Under the base regulations, covered facilities are 
required to assess their potential chemical release 

impacts, undertake steps to prevent releases, plan 
for emergency response to releases, and summarize 
this information in a risk management plan (RMP) 
submitted to EPA. The release prevention steps vary 
depending on the type of activities (and processes) 
involved. EPA shares RMP information with state 
and local officials to help them plan for and prevent 
chemical accidents and releases using facility-specific 
information. 

The new amendments expand requirements related 
to chemical process safety, local authority accident 
planning and response, and public awareness of 
chemical hazards at regulated sources. They add 
requirements such as additional analyses of safer 
technology and alternatives as part of the hazard 
analysis for certain processes; third-party audits 
and incident investigation root cause analysis for 
certain processes; enhancements to the emergency 
preparedness requirements; increased public 
availability of chemical hazard information; and 
several other changes to certain regulatory definitions 
and data elements submitted in risk management 
plans. More details on the changes are included in the 
box on page 7.

Typical facilities covered by RMP requirements and 
thus the new rule include, among others, petroleum 
refineries, chemical manufacturers, food processors 
and distributors who have ammonia refrigeration 
systems, pulp and paper mills, primary and secondary 
metal manufacturers, propane and agricultural 
retailers, chemical wholesalers, drinking water and 
wastewater treatment systems, electric utilities, and 
Federal installations such as military bases and 
Department of Energy facilities. 

continued on page 7
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EPA developed this rule with significant public input, 
including hosting a public hearing on March 29, 2016. 
EPA made significant revisions to the proposal based 
on this input. Nonetheless, substantial objections 
remain. These include objections to the added burdens 
the amendments impose and to possible security risks 
from increased availability of information of potential 
interest to terrorists.   ■

For more information, please contact:

Saskia Mooney
     202.719.4107

   smooney@wileyrein.com

1 Pre-Publication Copy of the Final Amendments to the Risk 
Management Program (RMP) Rule (U.S. EPA, Dec. 21, 
2016) amending 40 C.F.R. Part 68 (available at https://
www.epa.gov/rmp/pre-publication-copy-final-amendments-
risk-management-program-rmp-rule).

2 Executive Order 13,650, “Improving Chemical Facility 
Safety and Security,” 78 Fed. Reg. 48,029 (Aug. 1, 2013). 

3 EPA also cites as a driver 1,500+ other chemical accidents 
that were reported by RMP facilities over the past 10 years. 
According to EPA, the West Texas and other accidents 
caused nearly 60 deaths; 17,000 people being injured or 
seeking medical treatment; almost 500,000 people being 
evacuated or sheltered-in-place; and more than $2 billion 
in property damages.

What if Congress Doesn’t Overturn or the Administration Withdraw EPA’s New Chemical Risk 
Management Program Rule Amendments?  continued from page 6

Selected Amendments
■ Make certain RMP information available to the public upon request;

■ Hold a public meeting within 90-days of an accident subject to reporting under
§ 68.42 (i.e., an RMP reportable accident);

■ Hire a third-party to perform or lead a compliance audit after an RMP
reportable accident or after an implementing agency determines that
conditions at the stationary source could lead to an accidental release of a
regulated substance or identifies problems with the prior third-party audit;

■ Conduct and document a root cause analysis after an RMP reportable
accident or a near miss;

■ Conduct and document a Safer Technology and Alternatives Analysis (STAA)
for a subset of facilities in North American Industrial Classification System
(NAICS) codes 322 (paper manufacturing), 324 (petroleum and coal products
manufacturing), and 325 (chemical manufacturing);

■ Meet and coordinate with local responders annually to exchange emergency
response planning information;

■ Conduct an annual notification drill to verify emergency contact information;
and

■ Responding facilities conduct and document emergency response exercises
including:

• A field exercise at least every ten years, and

• A tabletop exercise at least every three years.
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Unlike most other state product stewardship laws, 
however, the cost of implementing these plans was 
to be assessed directly on consumers.8 From July 
2011 through December 2012, AB 2398 required that 
manufacturers assess consumers a charge of five 
cents ($0.05) per square yard.9 Thereafter, the amount 
of the assessment could be increased to “be sufficient 
to meet, but not exceed, the anticipated costs of 
carrying out the plan.”10 

AB 2398 recognized CARE as the sole approved 
carpet stewardship organization through April 1, 2015. 
CARE’s initial, five-year California stewardship plan 
was approved by CalRecycle in January 2012. CARE 
remains the sole such approved organization. 

Collected fees are distributed by CARE as incentive 
payments and subsidies to increase the diversion and 
recycling rates and as grants and loans. Substantial 
funds also are spent on education and other activities. 

However, in 2014, the price of oil—the raw material for 
virgin synthetic carpet fiber—plunged. One result was 
the reduction in demand for recycled fiber. As a result, 
the subsidies available from CARE were insufficient 
to support continued investment in the construction or 
even the operation of recycling capacity.

The diversion and recycling rates declined and have 
not quickly recovered, even though the consumer fee 
was increased to $0.10 and then $0.20. 

The recently rejected 2017-2022 plan proposes to 
increase the per-yard consumer assessment again, 
to $0.25. It also includes a number of other new steps 
intended to encourage increased diversion and output 
of recycled material in what remains a very difficult 
economic situation. But the magnitude of the challenge 
is substantial. The demand for synthetic carpet floor 
coverings is not inelastic, and the magnitude of the 
fee—especially for large-scale purchasers—is having 
an impact on carpet sales. For example, according to 
testimony at CalRecycle’s December 20 hearing on the 
2017-2022 plan, at current prices of carpet to property 
developers, a $0.25 fee would increase flooring costs 
by 5% to 6%, thus encouraging developers and 
property owners to switch to other floor coverings.11 
And even though the actual dollar increase on smaller 

jobs is less substantial, consumers still are switching 
away from carpet: the proportion of carpet to other 
floor covering sales at one retailer who testified on 
December 20 has declined from 90% to 29%.12

Recent Action 

CARE’s initial plan was to run until December 31, 
2016. In October 2016, after repeated skirmishes with 
CalRecycle about the adequacy of its ongoing existing 
plan (more on that later), CARE submitted its proposed 
2017-2021 plan. It was published for comment and 
subject to a public hearing on December 20.

Shortly before the hearing, CalRecycle released a staff 
memorandum that identified two options for action on 
the CARE submission.13 One was to approve it. The 
second was to disapprove it, require submission of a 
new plan within 60 days, and allow another 60 days for 
finalization of that plan before any enforcement action 
was taken. 

The staff report included seven findings as to the 
proposed plan’s inadequacy. Some are relatively 
minor, and do not seem likely to be insurmountable 
impediments to developing an acceptable final plan. 
For example, the staff criticized the plan for not 
discussing how stakeholder input is to be evaluated 
and acted upon, and its failure to identify or evaluate 
education and outreach activities. 

But others are much more fundamental to the future 
feasibility of the program. These go to the sufficiency 
of funds that would result from increasing the per-
year consumer fee per square yard of carpet to $0.25 
to “support[ ] a nascent California carpet recycling 
industry struggling to stay in business.”14 The staff also 
criticized the plan for not addressing “the possibility 
of providing subsidies” at various points in the supply 
chain, such as to installers or to carpet manufacturers 
who use recovered fiber; failure to provide payments to 
underwrite equipment for better identification of resin 
content; and failure to include “other ideas to improve 
the market mechanisms in the Program.”15 

CalRecycle staff did not dispute that the price of oil has 
dramatically impacted this program. The staff report 

California Carpet Experience Shows “Visible Fees” May Not Be the Product Stewardship Panacea 
continued from page 1
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California Carpet Experience Shows “Visible Fees” May Not Be the Product Stewardship Panacea 
continued from page 8

continued on page 10 

concedes that “CARE rightly notes markets for many 
recyclables, including [post-consumer carpet] have 
been extremely challenging in recent years.”16 Rather 
than discussing how that demand decline affects the 
feasibility of a carpet recycling program, however, the 
staff concluded that “it is all the more imperative for 
CARE to closely monitor financial incentives and be 
prepared to offset loss of value in down periods.”17

Indeed, the staff report is replete with implications 
that cost is no object—for example, that “the 2017 
plan does not sufficiently address the critical role of 
calibrating market-based financial mechanisms to 
overcome material price fluctuations and stabilize 
recycling investments over the long term.”18 The 
closest the staff report came to addressing economic 
feasibility is to state its view that “while PRC § 42973 
required CalRecycle to find the assessment ‘will not 
create an unfair advantage in the market place for 
one or more companies in the organization . . .’ before 
approving a Plan, preserving serving carpet’s share 
of the overall flooring market relative to other flooring 
types is not a goal of AB 2398.”19 

At the December 20 hearing, Director Smithline pointed 
out that, notwithstanding the economics of recycling, he 
was obliged to comply with the legislature’s mandate. 
But he seemed to focus principally on the statutory 
goal of “increasing the landfill diversion and recycling 
of postconsumer carpet generated in California”
and requirements that a program “incentivize the 
market growth of secondary products made from 
postconsumer carpet,”20 and that program operators 
“demonstrate to the department that it has achieved 
continuous meaningful improvement in the rates of 
recycling and diversion . . . .”21 He did not appear to 
give any attention to the implications of the statute’s 
“feasibility” requirements. 

And on December 22, Director Smithline chose the 
staff’s second recommended option—rejection of the 
plan but deferral of enforcement for up to 120 days 
while plan revisions were considered and developed. 

What Next?

As CARE, the carpet industry more broadly, and 
individual manufacturers whose products currently 
are being sold in California, consider the options in 

response to the December 22 decision, the potential for 
both enforcement action and legislative changes merits 
recognition.

First, AB 2398 requires that carpet manufacturers 
submit acceptable stewardship plans to CalRecycle22 
and prohibits (among other things) any “manufacturer, 
wholesaler or retailer” from offering carpet for sale in 
California if the carpet is not subject to an approved 
plan.23 It also authorizes civil penalties of up to $10,000 
per day for violations.24 

Moreover, enforcement is not a concern only as 
to industry’s response to the Director’s December 
22 decision. As signaled above, CalRecycle also 
made public in December a memorandum from 
its enforcement branch as to the “Status of the 
Enforcement Evaluation of CARE’s 2015 Annual 
Report.”25 This memo presents a response to a 
September 20, 2016, directive from the CalRecycle 
Director that the Waste Evaluation and Enforcement 
Branch evaluate potential enforcement actions arising 
from CARE’s pre-2016 annual reports. 

The enforcement memo recommends that “pursuing 
civil penalties (in coordination with the legal 
office) . . . on CARE is the most appropriate course 
of action at this time.”26 That recommendation is 
based upon finds that “Program goals are not showing 
continuous meaningful improvement,” consumers 
“do not have reasonable access to recycling services 
in all counties,” education efforts have not adequate 
increased recycling or diversion, and “CARE is not 
responding to market changes in a timely manner 
with assessment and incentive adjustments, and 
the assessment may not be set high enough to fund 
infrastructure development and drive markets for 
increased recycled output.”27

In short, neither CARE nor the companies it is 
serving can have confidence that, even as they work 
to accommodate the concerns expressed in the 
disapproval of the 2017-2021 plan in a timely way, 
CARE will not face penalty actions. CalRecycle has 
raised the stakes.

Second, the CalRecycle staff memorandum that 
recommended denial of the new plan curiously 
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contains a section captioned “Possible Changes to 
Statute.” In it, the staff “suggests that specific additions 
are needed to strengthen the original carpet statute 
and provide CalRecycle, as the oversight agency, with 
additional flexibility to assist a program that is under-
performing and out of compliance to come back into 
compliance (beyond the use of assessing penalties).”28 
Among the “high level concepts” the staff identified 
are establishment of rates and dates mandates, giving 
CalRecycle authority to prescribe specific actions to be 
taken by a stewardship organization (such as requiring 
all grant funds to go to California businesses or 
organizations), establishing minimum-recycled content 
requirements for new carpet, and tougher enforcement 
authorities.29 

Given the near-absolute control of the California 
government by Democrats, and that party’s historic 
inclinations as to stewardship programs, it is hard to 
see this section as anything less than another shot 
over the bow to encourage industry to make the current 
system work as CalRecycle would prefer.

There can be little doubt that, as this article is going to 
press, carpet manufacturers, wholesalers, and retailers 
doing business in California, or supplying carpet 
to those who do so, are considering their options. 
Presumably, by late February the future direction of 
carpet recycling efforts in the state will become more 
clear. In the meantime, other businesses facing product 
stewardship challenges would be well advised to be 
cautious before endorsing “visible fee” programs, and 
to pay close attention to the details of any statutes or 
ordinances that propose to do so.  ■

For more information, please contact:

David B. Weinberg 
     202.719.7102

   dweinberg@wileyrein.com
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