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hostility to specific enforcement of arbi-
tration clauses, is now one of the hottest 
statutes in the United States Code. Since 
2009, the U.S. Supreme Court has decided 
no less than nine arbitration cases, and in 
every case, the Court has sided with the 
party seeking to enforce an arbitration 
clause. So-called individual arbitration 
clauses that forbid any class arbitration 
have become the bane of the plaintiffs’ bar. 
In a critical trilogy of arbitration cases—
Stolt Nielsen v. AnimalFeeds International 
Corp., AT&T Mobility LLC v. Concepcion, 
and American Express Co. v. Italian Col-
ors Restaurant—the Supreme Court has 
made crystal clear that class treatment 
waivers must be enforced by the federal 
courts against class actions asserting both 
state and federal claims. Arguments that a 
case is uneconomical or cannot be brought 
except as a class action have been expressly 
rejected by the Supreme Court.

Some have pronounced the class action 
“dead” as a result of the Supreme Court’s 

recent FAA jurisprudence. The Consumer 
Financial Protection Board (CFPB), due to 
a mandate in the Dodd Frank Act, is now 
studying the efficacy of individual arbitra-
tion clauses. The CFPB issued a preliminary 
report in December 2013 and is expected to 
present a final report to Congress this year. 
Proponents of the clauses argue that they 
deliver swift and sometimes very generous 
individual relief to claimants while elimi-
nating the burdensome claims process and 
large attorneys’ fees connected with tradi-
tional class actions. Opponents argue that 
small dollar individual claims can only be 
brought if aggregated, and therefore an ar-
bitration clause operates as an unconscio-
nable “exculpatory clause” with respect to 
consumer fraud claims.

Our purpose here is not to engage the 
policy debate. Rather, we aim to pro-
vide some background on the FAA and 
the Supreme Court’s recent FAA juris-
prudence, discuss the most recent litiga-
tion developments in this area, and then 
offer some practical suggestions for craft-
ing fair, effective, and enforceable individ-
ual arbitration clauses. The plaintiffs’ bar 
has not stood idly by in the face of these 
legal developments, and new theories for 
evading individual arbitration clauses 
are put forward every day when plain-
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Fair, effective, and 
enforceable individual 
arbitration clauses 
can help companies 
maintain an important 
competitive edge in 
an overall consumer 
relations strategy, as 
well as a legal one.

Arbitration clauses and their enforcement under the  
Federal Arbitration Act, 9 U.S.C. §1 et seq. (the FAA), were 
once the sleepy stuff of admiralty and insurance practice. 
No more. The FAA, enacted in 1925 to reverse judicial 
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tiffs’ attorneys confront petitions to com-
pel arbitration.

Evolution of the Supreme Court’s 
Jurisprudence on Class Arbitrations
As discussed above, the FAA was enacted in 
1925 to combat the prejudice of the state and 
federal courts against enforcing arbitration 
clauses. The heart of the statutory scheme is 
§2, which provides that agreements to ar-
bitrate “shall be valid, irrevocable, and en-
forceable, save upon such grounds as exist 
at law or in equity for the revocation of any 
contract.” 9 U.S.C. §2. Section 3 of the act 
requires a court to stay its hand and to re-
fer a matter to arbitration if it finds a valid 
agreement between the parties that covers 
the subject matter at issue. Section 4 of the 
FAA makes provision for an action for in-
junctive relief to force a recalcitrant party 
to arbitrate in accordance with a pre-dis-
pute arbitration agreement.

From these and other provision of the act, 
the Supreme Court has distilled two criti-
cal principles. First, the FAA creates a fed-
eral policy in favor of arbitration. Thus, any 
doubts about the scope of a clause or its cov-
erage of a party must be resolved in favor of 
arbitration. Second, arbitration clauses must 
be enforced as written. Thus, an arbitration 
clause may specify with whom a party will 
arbitrate and the rules for arbitration. Both 
these principles run like a thread through 
the trilogy of Supreme Court arbitration 
cases that have revolutionized the litigation 
of consumer class actions. Each case is dis-
cussed in detail below.

The Stolt-Nielsen Decision
The Stolt-Nielsen decision, authored by Jus-
tice Alito, really began the Court’s move-
ment to enforce individual arbitration 
clauses in the face of putative class actions. 
Stolt-Nielsen’s discussion of the nature of 
arbitration as bilateral, informal, swift, and 
inexpensive largely presaged the Concep-
cion and Amex decisions.

In Stolt-Nielsen, a terse arbitration clause 
was contained in a run-of-the-mill “char-
ter party” shipping contract and provided 
that “[a]ny dispute arising from the mak-
ing, performance or termination of” the 
agreement was to be settled in the state of 
New York by a panel of two arbitrators, one 
selected by each party. Stolt-Nielsen v. An-
imalFeeds Int’l Corp., 130 S. Ct. 1758, 1765 

(2010). The parties stipulated that the arbi-
tration clause was “silent” on whether the 
clause permitted class arbitration—that is, 
they arrived at no contractual agreement 
on the issue. The arbitration panel heard ar-
gument and evidence on the issue and con-
cluded that the arbitration clause permitted 
class arbitration. The district court vacated 
the award, however, finding that the arbitra-
tors acted in manifest disregard of the law 
by not conducting a choice-of-law analysis 
and analyzing the arbitration clause under 
federal maritime law. The Second Circuit re-
versed, holding that the arbitrators did not 
manifestly disregard the law because the 
defendants pointed to no rule against class 
arbitration in federal maritime or state law. 
The Supreme Court granted certiorari to de-
cide “whether imposing class arbitration on 
parties whose arbitration clauses are ‘silent’ 
on that issue is consistent with the [FAA].” 
130 S. Ct. at 1764.

In answering the question presented in 
the negative, a majority of the Court reaf-
firmed the “basic precept that arbitration 
is a matter of consent, not coercion.” Id. 
at 1772–73. The Court explained that ar-
bitrators interpreting an agreement must 
effectuate “the contractual rights and ex-
pectations of the parties.” Id. at 1773. Ac-
cordingly, “it follows that a party may not 
be compelled under the FAA to submit to 
class arbitration unless there is a contrac-
tual basis for concluding that the parties 
agreed to do so.” Id. Thus, an arbitrator may 
not infer “[a]n implicit agreement to autho-
rize class arbitration… solely from the fact 
of the parties’ agreement to arbitrate.” The 
Court noted that a classwide arbitration pro-
foundly changes the nature of the action 
by resolving the rights of absent parties in 
high-stakes disputes with limited judicial re-
view. Id. at 1775–76. The Court found “the 
differences between bilateral and class-ac-
tion arbitration… too great for arbitrators to 
presume, consistent with their limited pow-
ers under the FAA, that the parties’ mere si-
lence on the issue of class-action arbitration 
constitutes consent to resolve their disputes 
in class proceedings.” Id. at 1776.

The Concepcion Decision
The Supreme Court revisited class arbitra-
tions during its next term in AT&T Mobil-
ity LLC v. Concepcion. There, the Court, in 
a 5–4 decision, reversed the Ninth Circuit 

and held that the FAA preempts California 
state law that conditions the enforceability 
of arbitration agreements on the availabil-
ity of class procedures. Concepcion, 131 S. Ct. 
1470 (2011). In the decision below, the Ninth 
Circuit held that an arbitration clause con-
taining a class waiver provision was uncon-
scionable and unenforceable under the state 
supreme court’s ruling in Discover Bank v. 

Superior Court, 36 Cal. 4th 148 (2005). The 
Supreme Court concluded that the so-called 
Discover Bank rule was preempted by §2 of 
the FAA because the rule “stands as an ob-
stacle to the accomplishment and execution 
of the full purposes and objectives of Con-
gress” in enacting the FAA. Concepcion, 131 
S. Ct. at 1753 (quotation omitted).

The plaintiffs in Concepcion entered 
into agreements with AT&T Mobility LLC 
(AT&T) for cellular phone service. The agree-
ments specified that all disputes between the 
contracting parties would seek resolution 
through arbitration in non-class, uncon-
solidated proceedings. Despite the parties’ 
agreement to arbitrate their disputes, the 
plaintiffs lodged a complaint against AT&T 
in the California federal district court, which 
was subsequently consolidated with a puta-
tive class action. See id. at 1744–45. AT&T 
moved to compel arbitration of the plain-
tiffs’ claims in accordance with the terms of 
the parties’ agreement. Ultimately, the dis-
trict court concluded that the agreement was 
unconscionable, unlawfully exculpatory, and 
unenforceable under Discover Bank because 
it did not permit class procedures. See id. 
at 1745. In affirming the district court, the 
Ninth Circuit held that the Discover Bank 
rule was not preempted by §2 of the FAA 
because it was “simply a refinement of the 
unconscionability analysis applicable to con-
tracts generally in California.” Id.

The Court explained  that 

arbitrators interpreting an 

agreement must effectuate 

“the contractual rights and 

expectations of the parties.” 
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The question presented on certiorari 
to the Supreme Court was “whether the 
FAA prohibits States from conditioning 
the enforceability of certain arbitration 
agreements on the availability of class-
wide arbitration procedures.” Id. at 1744. 
The majority held that while §2 of the FAA 
preserves generally applicable contract de-
fenses, it does not preserve state laws that 
“stand as an obstacle to the accomplish-
ment of the FAA’s objectives.” Id. at 1748. Ac-
cording to the Court, the Discover Bank rule 
requiring the availability of classwide arbi-
tration did precisely that by “interfer[ing] 
with [the] fundamental attributes of arbi-
tration” and “creat[ing] a scheme inconsis-
tent with the FAA.” Id. Since “arbitration is a 
matter of contract,” the Court explained, §2 
of the FAA was intended to place arbitration 
agreements on equal footing with other con-
tracts. Id. at 1745. This was so that arbitra-
tion agreements could be enforced according 
to their terms and thereby effectuating the 
parties’ intent. The Court also underscored 
the overriding objectives of the FAA of pro-
moting the informal, efficient, simplified, 
and cost- effective resolution of disputes. See 
id. at 1749. The Court concluded that class 
arbitration, similar to bilateral arbitration, 
must be consensual; therefore, to the extent 
that such consent was “manufactured by 
Discover Bank,” it “[was] inconsistent with 
the FAA.” Id. at 1751.

The Amex Decision
Adding to its class arbitrations jurispru-
dence, the Court revisited the subject in 
American Express Co v. Italian Colors Res-
taurant. There, the question presented for 
review was “[w]hether the Federal Arbitra-
tion Act permits courts… to invalidate arbi-
tration agreements on the ground that they 
do not permit class arbitration of a federal-
law claim.” Am. Express Co. v. Italian Colors 
Rest., 133 S. Ct. 2304, 2308 (2013). On June 
20, 2013, the Supreme Court held, in a 5–3 
opinion, that the FAA prohibits courts from 
invalidating contractual waivers of class ar-
bitration merely because a plaintiff’s cost 
of individually arbitrating a federal statu-
tory claim surpasses the potential recovery.

The plaintiffs, a putative class of mer-
chants that accepted American Express 
(AmEx) cards, had an agreement with 
AmEx containing an arbitration clause re-
quiring arbitration of all disputes between 

the parties and providing that “there shall 
be no right or authority for any Claims to 
be arbitrated on a class action basis.” Id. The 
merchants argued that AmEx violated §1 of 
the Sherman Act by using its dominance in 
the market for charge cards to coerce the 
merchants to accept credit cards at rates 
30 percent higher than the fees charged 
by competing credit card companies. De-
spite the explicit class-waiver clause, the 
merchants commenced a putative class ac-
tion against AmEx in federal district court. 
AmEx moved to compel individual arbitra-
tion under the FAA, and the district court 
granted the motion. Id. The Second Circuit 
reversed, finding that the plaintiffs would 
be unable to vindicate their federal statu-
tory rights if the class-waiver provision was 
enforced, given the prohibitive expert wit-
ness costs the plaintiffs would incur, esti-
mated by an economist to perhaps surpass 
$1 million, for a maximum individual re-
covery estimated at approximately $13,000 
(or right under $39,000 with trebling). Id.

The Supreme Court reversed the Second 
Circuit and rejected the lower court’s appli-
cation of the “effective vindication of stat-
utory rights” exception to enforcement of 
arbitration clauses as written. The FAA com-
mands enforcement of arbitration clauses as 
written for all federal statutory claims “un-
less the FAA’s mandate has been overridden 
by a contrary congressional command.” Id. 
at 2309. (citation omitted). The Court found 
no such conflict between individual arbitra-
tion and the antitrust laws because “the an-
titrust laws [neither] guarantee an affordable 
procedural path to the vindication of every 
claim,” nor “evince an intention to preclude 
a waiver” of class procedures. Id. (quotation 
omitted). Therefore, the class-waiver provi-
sion could not be nullified on the grounds 
of some “contrary congressional command” 
under the antitrust laws.

Perhaps most importantly, the Court ad-
dressed the applicability of a judicially cre-
ated exception to the FAA, under which 
arbitration agreements may be invalidated 
when they inhibit the “effective vindication” 
of a federal statutory right. See id. at 2310–
11. The Court rejected the plaintiffs’ argu-
ment that enforcement of the class-waiver 
provision would foreclose effective vindica-
tion because they would have no economic 
incentive to pursue individual arbitration 
of their antitrust claims. The Court noted 

that “the fact that it is not worth the ex-
pense involved in proving a statutory rem-
edy does not constitute the elimination of 
the right to pursue that remedy.” Id. at 2311. 
Although it suggested that arbitration provi-
sions forbidding the pursuit of certain stat-
utory remedies or imposing excessive filing 
and administrative fees that render access 
to the arbitral forum unworkable might be 
sufficient to trigger the “effective vindica-
tion” doctrine, the Court held that the class 
waiver limiting arbitration to bilateral pro-
ceedings “no more eliminates those par-
ties’ right to pursue their statutory remedy 
than did federal law before its adoption of 
the class action for legal relief in 1938.” Id.

Plaintiff’s Bar and General 
Injunctive Relief
It is clear that this trilogy of Supreme 
Court arbitration decisions has worked a 
sea change in the litigation and the defense 
of consumer class actions. It has given the 
plaintiffs’ bar a significant legal hurdle to 
surmount in every consumer class action 
in state or federal courts. At the same time, 
the plaintiffs’ bar has not simply rolled over, 
and new theories for evading individual ar-
bitration clauses are as ubiquitous as smart 
phones. We discuss two such theories below.

So-called “Private Attorney 
General” Actions
Many state unfair competition or deceptive 
trade practices statutes include, in addition 
to enforcement by the state attorney general, 
a provision allowing a private party to bring 
suit to seek damages and injunctive relief. 
See, e.g., N.Y. Gen. Bus. Law §349(h); Cal. 
Bus. & Prof. Code §17203. A key question 
under these statutes is whether they autho-
rize an individual plaintiff to seek injunc-
tive relief to the benefit of other similarly 
situated consumers. For example, could an 
individual consumer who claims that his or 
her product or service was defective seek an 
injunction against the distribution or sale 
of all such products? Or, even more akin 
to a class action, could he or she ask for an 
injunction ordering a company to provide 
a refund or a reduction in price to a group 
of customers? This theory, of a “private at-
torney general” seeking “general injunctive 
relief,” has been put forward as a means to 
achieve class results in arbitration by side- 
stepping the ban on class arbitration.
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At least one federal district court has 
bought the argument, at least provision-
ally. Judge Holwell of the U.S. District 
Court for the Southern District of New 
York attempted to distinguish both Con-
cepcion and Amex by suggesting that an 
individual action for “general injunctive 
relief” for other affected customers would 
not violate a class action bar in an arbitra-
tion clause. Schatz v. Cellco Partnership 
d/b/a Verizon Wireless, 842 F. Supp. 2d 594 
(S.D.N.Y 2012). He reasoned as follows: 
“To be sure, plaintiffs seek general injunc-
tive relief on behalf of other Verizon cus-
tomers, but their claim for such relief does 
not ‘bear[] all the hallmarks of class arbi-
tration’ laid out in Concepcion.” Id. at 604 
(citation omitted). The Schatz court went 
on to find that there would be no “proce-
dural morass” that worried the Supreme 
Court in Concepcion because there would 
be no class notice, no class certification, no 
Rule 23-style procedures at all.

The reasoning of Schatz is Shakespear-
ean as in the famous quote: “A rose by 
any other name.” The due process prob-
lems with such reasoning could alone fill 
volumes. With no inquiry into the repre-
sentativeness of the self- selected plaintiff 
and no notice and opportunity to opt out, 
this de facto class action gives all the ben-
efits of a class action to the claimants in 
arbitration without binding anyone out-
side of the named parties. Plaintiffs’ law-
yers could arbitrate the same case again 
and again with different named claim-
ants until they found an arbitrator willing 
to rule their way, and then the entire de 
facto class would receive relief. Judge Hol-
well also ignored the part of the Concep-
cion decision expressing concerns about 
the enormous stakes of class arbitration: 
The Court viewed class arbitration as dis-
couraging businesses from adopting arbi-
tration at all. Those stakes can of course 
be replicated by “general injunctive relief” 
that mandates refunds or price reductions 
and comes with attorney’s fees for plain-
tiffs’ counsel under state unfair competi-
tion and deceptive practices statutes.

The Question of Who Decides, 
Court or Arbitrator?
One of the other “hot” arbitration issues 
taking up the time of the federal circuits 
and quite possibly the Supreme Court is 

who decides. It has long been the law that 
the questions of arbitrability itself and the 
validity of an arbitration clause are so-
called “gateway issues” for courts to decide. 
But what of a bar on class or collective arbi-
tration? It can be cast as an issue regard-
ing the parties to the arbitration and thus 
a decision that we would expect a court 
to make. On the other hand, it could be 
cast as a purely procedural and remedial 
issue—one dealing with the conduct of 
the proceedings, falling under the author-
ity of the arbitrator and for the arbitrator 
to decide. There is a wide and deep circuit 
conflict here perhaps best summarized by 
the question presented in the petition for 
certiorari in Opalinski v. Robert Half Inter-
national, Inc., No. 14-625 U.S. Sup. Ct., filed 
Nov. 25, 2014:

Where an arbitration agreement does 
not expressly refer to class arbitration, is 
the determination of whether class arbi-
tration is permitted by the agreement a 
question of arbitrability, presumptively 
for the District Court to decide (as the 
Third and Sixth Circuits have 
now held), or a question of interpreta-
tion and procedure for the arbitrator (as 
the First, Second, and Eleventh 
Circuits, and numerous district courts 
have concluded)?
The issue is a critical one because the 

standard for overturning the award of an 
arbitrator is so high that an unsupported 
ruling that ignored the class treatment pro-
hibition in an arbitration clause or refused 
to apply the Supreme Court’s decisions in 
the Stolt-Neilsen, Concepcion, and Amex 
decisions would be difficult to overturn. In 
Opalinski, the Third Circuit squarely held 
that the availability of class or collective 
treatment is an issue for a court, not an 
arbitrator. That would put the issue in the 
hands of the federal district courts, with 
a de novo appeal to the court of appeals. 
The plaintiffs’ bar, as represented by Opal-
inski’s position in his petition for cer-
tiorari, wishes to place the issue in the 
hands of arbitrators who may be less likely 
to follow the legal niceties of Supreme 
Court precedent.

Robert Half, as the respondent, waived 
its right to file a brief in opposition to Opal-
inski’s petition—a sort of nonchalant sug-
gestion that the petition lacked any merit. 
The Court called for a response over the 

waiver—meaning that at least one mem-
ber of the Court wished to hear more. The 
response and Opalinski’s reply have now 
been filed, and at the time of this article, 
the case was set for the Supreme Court’s 
conference on March 6, 2015.

What’s a General Counsel to Do?
General counsel and their deputies in 
retail- facing companies should regu-
larly review and update their arbitration 
clauses. The cases discussed here yield sev-
eral examples of simple steps that can be 
taken to enhance the strength of any con-
sumer arbitration clause. First, in addi-
tion to a prohibition on class actions and 
class treatment, add a specific prohibi-
tion on representative actions and injunc-
tive relief for the benefit of others. Second, 
avoid the ambiguity that led to Robert 
Half ’s dilemma in the Opalinski case. Make 
clear that a clause bars any class or col-
lective actions and that it is the expecta-
tion of the parties that any decisions about 
class or collective action are gateway issues 
that should be decided by a court. Finally, 
include a “blow up” provision in every arbi-
tration clause. Such a provision makes clear 
that if any form or representative or col-
lective action is approved by a court or an 
arbitrator, the arbitration clause “blows up” 
and jurisdiction reverts to the courts. The 
“split the baby” attitude of some arbitrators 
combined with the mountainous standard 
of review for arbitral awards means that 
any court is a more favorable forum than 
class arbitration.

Both the present CFPB inquiry and the 
judicial doctrine of “effective vindication” 
of statutory rights counsel prudence and 
even- handedness in crafting arbitration 
clauses. An arbitration clause should be 
consumer friendly and encourage settle-
ment on terms favorable to a consumer. 
For example, some clauses provide a vol-
untary mediation process prior to binding 
arbitration. If a consumer goes through the 
mediation process and a settlement is not 
reached, the respondent will pay all fees 
connected with the arbitration. The clause 
should also make clear that outside of spe-
cific limitations contained in the clause, 
all common law and statutory remedies 
are available to an individual consumer, 
including damages, injunctive relief, and 

Plaintiffs’ Bar , continued on page 70
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attorneys’ fees. Some clauses also provide a 
variant on the Rule 68 “offer of judgment” 
procedure. The respondent is required to 
make an offer in settlement before the arbi-
tration begins. If the offer is rejected, and 
the ultimate award to the claimant exceeds 
the offer, the award is doubled or trebled.

An arbitration clause should also specify 
a favorable venue, such as the city or county 
where the claimant resides and allow res-
olution on the papers and telephonic hear-
ings to lower the cost of arbitration to 
the claimant. Many clauses simply allow 
up front that the respondent will pay all 
administrative and hourly fees for the arbi-
trator’s time. The effort to enforce arbitra-
tion clauses must include serious effort on 
the part of the companies involved to dem-
onstrate that individual arbitration clauses 
can and will provide consumers with what 
is promised: swift, fair, and adequate relief 
that hopefully repairs the relationship with 
a claimant. In a world where maintaining 
an ongoing consumer relationship is every-
thing and “churn” is the enemy, individual 
arbitration clauses can play an important 
competitive as well as legal role in an over-
all consumer relations strategy. 




